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The US and the Chinese “Blockade” 


Is the Nationalist “port closure” legal? Is it the same as a blockade? Must 
American vessels respect it? If not, who is liable for damages? 


BY JOHN J. NOLDE 


oO” June 20, 1949, the Chinese Minstry of Foreign 
Affairs notified the American Embassy in Canton 
that certain Chinese ports held by Communist forces 
would be temporarily closed to foreign commerce.’ Sub- 
sequent efforts by United States merchant vessels, no- 
tably those of the Isbrandtsen Cornpany, to violate this 
order pose a number of interesting questions for the 
student of international law, to say nothing of creating 
a delicate problem for the United States government 


What, for instance, is the Iegal significance of the 
“temporary closure”? In terms of international law is 
such a measure legal? If not, who could be held re- 
sponsible for injury inflicted upon an American vese! 
attempting to enter one of the ports in question? If 
it is legal, how does the port closure affect the rights 
and duties of third states? Finally we may ask: what are 
the broader legal implications of a situation such as 
this, especially as they may apply to United States 
policy toward China and the Far East? 


If a war, in the legal sense, exists between two states, 


Mr. Nolde is Assistant in Par Eastern Studies at Cornell Uni 
versity and is working for his Ph.D. in Modern Chinese 
History 


1 The Chinese note read, in part, as follows: “The Ministry 
of Foreign Affairs presents its compliments to the American 
Embassy and has the honor to state that the Government of 
China has now decided that the regions from the north 
bank of the mouth of the Min River to the mouth of 
the Liao River, which lie along the coast and within 
the territorial waters of China shall be temporarily closed, 
and entry therein of foreign vessels shall be strictly forbidden 

Beginuing from midnight June 25 of this year, prompt 
actions shall be taken to prevent violations of this decision 
by foreign weasels " Department of State Bulletin, July 
Il, 1949, p 34 


there is no question as to the right of blockade. It is a 
rule of international law that the right to blockade an 
enemy's port with a competent force is a right secured 
to every belligerent.’ It is also true that if a blockade 
is to be binding upon third states it must be effective." 
In the case of a civil war, it is generally accepted that 
a parent state has a right to establish a blockade of 
insurgent-held ports and that such action constitutes the 
establishment of a status of belligerency for both par- 
ties.* It may be, however, that a parent state, “while 
decreeing a closure of insurgent-controlled ports as a 
domestic measure, nevertheless indicates that it intends 
no recognition of the belligerency of the insurgents and 
possibly even refrains from calling its measure a block- 
ade jure gentium. Unless such a decree is enforced by 
effective measures of blockade, foreign states will refuse 
to admit its legality."”* 


2 J. B Moore, A Digest of International Lew (Washing- 
ton, 1906), wol VII, p. 782 

3 Ibid, p. 788 

W. Briggs, The Law of Nations, Caser, Documents, 
and Notes (New York, 1938), p. 747. 

Ibid, p. 747. 


MARCH 22, 1950 VOL. Xix No. 6 


IN THIS ISSUB 
e The US and the Chinese “Blockade” 
by John J. Nolde 


e The Future of French Indic 
by Russell H. Fifield 


__ — 


If the above principles of international law are ap- 
plied to the Chinese civil war, it is evident that the 
entry of foreign vewels into Communist-held ports could 
legally be prevented by the Chinese governrocnt in any 
one of the following situations 

If the contestants possessed prior to June 20, 
1949 « legal status of belligerency. In such a situation 
the Chinese government had a legal right tw proclaim 
an official blockade which, if effective, third states 


would have to respect 

2. Hf, despite a prior lack of belligerent status, the 
Chinese government had indicated that by a proclama- 
tion of blockade it intended, at the same time, to 
confer upon the Communists a status of belligerency 


Again, third states would be legally bound to respect 
such a proclamation, provided, of course, that the 
blockade proved to be effective 

%. Uf the Nationalist government had issued, not a 
proclamation of blockade, but merely a municipal (ie., 
domrestx 
ports closed, and a third state, of third states, had 


agreed to respect such a decree on the ground that it 


decree declaring certain Commeanist-held 


was being enforeed by effective measures, In such a 
case, the decree would be binding only upon those 


states which had agreed to respect it 


Belligerency Not Established 


With reference to the first condition noted above, it 
is clear that prior to June 20, 1949 the contestants in 
the Chinese civil war were not legally belligerents 
Contestants in a civil strife can attain a status of bel- 
ligerency either through recognition of the existence of 
such a status by the parent government ce through 


Rarely 


does a parent government formally recogniae the bel- 


similar recognition by a third state however, 


ligerency of an insurgent group. Usually such recogni- 
tion comes from a third state, either explicitly by a for- 
mal declaration of neutrality, or implicitly by the recog- 
nition of the legality of an act of the parent government 
which per « would establish both contestants as bel- 
ligerents in the cio! war* There is no evidence to in- 
dicate that, as of June 20, 1949, either the government 
of China or any third state had recognized the Com- 
munist meurrents as belligerents 

With reference to the second condinen the Chines 
government made it clear that its “port-closure” mea 
surr was fot to be wmatrued as a recognition of the 
remy of the Communsets Had it = intended it 
probable that the term “blockade.” clearly a night of a 


belligerent, would hawe been used instead of the 


term ‘temporary Closure.” 


4 Vv A () Rouwrte, of Belligerency and the 
Spanish War 
July 1937, p 1 


Ameren Jewrnal of laternanoeal Law 


The reluctance on the part of all concerned to recog- 
nize the belligerency of the contestants in the Chinese 
civil war is a result of a number of factors. For psy- 
chological reasons it is difficult for a parent government 
to bring itself to recognize the belligerency of its rebel- 
lious opponents, since such a recognition accords to 
the insurgents the nghts of war, ¢g. they may not be 
treated as traitors or pirates.’ Particularly has this been 
true of the government of Chiang Kai-shek, which has 
been fighting Communist “bandits” for 23 years. Sim- 
ilarly, a parent state does not, as a rule, want a third 
state to take such a step, since a recognition of belli- 
gerency places the insurgents, so far as the recognizing 
state is concerned, upon the same international plane 
as that of the parent state as regards the conduct of 
the war “While not admitting the rebels to normal 
diplomatic intercourse, recognition of belligerency does 
advance their legal status and create in them a new in- 
ternational entity endowed with all the nghts and obli- 
gations of a sovereign state so far as the conduct of 
hostilities is concerned.”* 

Whether or not a third state decides to recognizer 
the belligerency of the contestants in a civil war de- 
pends primarily upon what it considers to be in tts 
best interests, If the interests of a third state could best 
be served by aiding the parent government, it normally 
would not recognize the belligerency of the contestants, 
since to do s would be a declaration of neutrality 
Such a declaration would have the legal effect of 
preventing the neutral state from rendering further aid 
to the parent government.’ 

Let us turn wo the third condinon 
the action of the Chinese government was, in a legal 
sense, not a blockade at all but merely a closure of 
Cormmunist-held ports by domestic decree and, as such, 
This is not to say, as 


It is clear that 


not binding upon third states 
Professor Briggs suggests, that third states may not 
agree to respect such a closure, provided that it be 
made effective. George Grafton Wilson was of the 
opimen that although attempts have been made by 
parent states to obtain the advantages of a blockade 
without the obligations of war through a proclamation 
declaring ports held by insurgents closed, “foreign states 
have, however, usually taken the position that such 
decrees are of no effect and the ports in the hands of 
the insurgents are closed only to the extent to which an 
effective force may physically prevent entrance.”'” 
Briggs, op 731 

8 N J Padelford, International Lew and Diplomacy m the 
Spanish Strife (New York, 1939), pp. 7-8 

9 Under all conditions, aid to rebels is forbidden in in- 
ternational law Briggs, op «it, p. 744 

19 G Wilson, “Insurgence and International Marituume 
Law,” American Journal of International Law, January 1907, 
p 
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Norman J. Padclford holds that third states may respect 
such a port-clomure when he says that “the practice of 
states is clear enough to demonstrate that such a 
domestic closure of ports in the hands of insurgents 
need have no binding force upon the shipping of foreign 
countries.” 

Traditionally the United States has held that as a 
general principle, a decree by a sovereign power clouing 
to neutral commerce ports held by its enemies. whether 
domestic or foreign, can have no international validity, 
and that it will refuse to recognize the legality of such 
decrees unless they are enforced by effective measures 
of blockade.** 


Implications of Effective Closure 

The question may now be asked: If a domestic 
decree closing insurgent-held ports is rendered effective, 
and its effectiveness is admitted by a third state, what 
are the legal implications of such an admission? For 
example: Do the contestants thereby acquire a status of 
belligerency? 

The answer is in doubt. Dickinson notes that “while 
the point is far from clear, it appears that the exercise 
of the blockade right [by the parent state} . does 
not necessarily have the effect of recognition [of bel- 
ligerency |.""* 

Professor Briggs suggests that the use of a navy “in 
closing insurgent ports constitutes a recognition of 
belligerency, whether intended or not, whether or not 
labeled a ‘blockade.’ It is not altogether clear that this 
is not the actual practice of states.”** 

An interesting case occurred in 1885 when the United 
States notified Colombia that a domestic decree closing 
insurgent-held ports had no international validity unless 
“the sovereign decreeing such a closure have a naval 
force sufficient to maintain a blockade... . “"' A 
United States district court held that by virtue of this 
note the United States had recognized, “by necessary 
implication, the existing insurrection as a state of war, 
and the insurgent forces as a de facto power, having the 
counter nights of a belligerent.”’* 


11 Padelford, op. cit., pp. 10-11. Italics mine 

12 See the United States’ note to the Mexican government 
om 1912. Almost identical wording was used by the United 
States in a note to the Spanish government in 19%. G H 
Hackworth, Digest of International Law | Washington, 1940), 
vol VII, p 166, Department of State Press Releases, vol 
XV, no. 361 (August 29, 1936), p. 192 

13 Edwin Dickinson, “The Closure of Ports in Control of 
Insurgent,” American Journal of International Lew, January 
1930, p. 71 

14 Briggs, op cit, 749 

15 Unwed States Poreign Relations, 
Quoted in Briggs, op. cit, p. 747 

16 The Ambrose Light: United States District Court, 
Southern District of New York, 1885 25 F 408 
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1885, pp 256-257 


In the opinion of the United States Nawal War Col- 
lege a third state may recognize the validity of an ef- 
fective closure of insurgent-held ports by domestic 
decree without passing on the quesuon of whether or not 
such action constitutes a recognition of the belligerency 
of the contestants‘ 

it thus appears that in the absence of any clear-cut 
precedent for action on the part of states and in the 
absence of uniformity of opinion among publicists, the 
final decision must be a political one resting with the 
executive department concerned. This decision will 
presumably be influenced by consderations of national 
self-interest. 

The rights and duties of the parent state in enforcing 
a port-closure decree are not as difficult to determine. 
It is clear that an effective port-closure is not a 
“blockade” in the legal sense of the term, and a parent 
state exercising such a port-closure is not in possession 
of those rights which normally accrue to a state en- 
forcing a “blockade.” The parent state may not, for 
instance, exercise “blockade” nmghts upon the high 
seas: mghts such as visit and search, seizure, and con- 
demnation by a prize court. An effective port-<closure can 
be enforced only within territorial waters and the 
rights of third states upon the high seas remain unin- 
paired.’ Within terntorial waters the parent state has 
the nght to control the movements of foreign vessels 
and may order such vessels to halt for inspection. Should 
the foreign vessel refuse to comply, it may forcibly be 
brought to a halt by gunfire without further liability 
being attached to the craft resorting to such com- 
pulsion,"” but under no circumstances shall the foreign 
vemels be made the object of direct, unwarranted at- 
tack.” 

As for a definition of “effective,” it is generally held 
that if there should be the presence and position of a 
force rendering access to the prohibited place manifestly 
dangerous and difficult, and if the blockade is main 
tained indiscriminately against conumerce of all nations, 
then the blockade may be called “effective.” Further- 
more, the number of blockading vessels employed should 
not, as such, determine the effectiveness of the block- 
ade. Nor need the blockade be perfect. It is enough 
that the danger is “real and apparent.”*' 

US Policy Toward Closure Decree 
In keeping with its traditional policy, the United 


States Embassy in Canton replied to the Chinese note 
of June 20, 1949 as follows: 


17? Hackworth, op at, vol VIL, p 169 

18 Ibid, p 168 

19 Padelford, op. p 51 

20 Sind, pp. 170-171 

21 Moore, op cit, vol p 789 of 


| 


The Embeasy « instructed to reply thet, despite the friend- 
lest feelings toward the Chinese Government, the United 
States gowrrmment cannot adeut the iegality of any sction 
on the pert of the Chinese Government in declaring such 
ports and teed w 
foreign the Chinese Gowermmernt declares and 


territerial weters adjacent there-to 


maintains an cifective of them 


A short cme later the State Department announced 
that it did not advise ships cither to enter or to stay 
out of the closed ports, but that if a United States ship 
should enter such a port the United States government 
reserved its right to damages whoch mught result 
from such action.” On September 16 it was announced 
that United States policy was not to escort commercial 
vessels into the closed ports, in sharp contrast to British 
policy at that time, which permitted warships to convoy 
merchantmen up to the three-mile limit. Secretary of 
State Acheson reiterated, nevertheless, in a press state- 
ment on October 6, that the United States would view 
seriously any attack upon United States vessels ac- 
cused of violating the Chinese decree 


Shelling of Isbrandtsen Ships 

The shelling of the Isbrandtsen Line's Flying Cloud 
by a Nationalist warship on November 15, 1949 pro- 
vided the State 
explain what it meant by 


Department with an opportunity to 
A heson, 


the maue syuarely, and his 


“wiewing seriously.” 
however, refused to face 
protest to the Chinese government (then in Chungking 
dealt only with the humanitarian aspects of the in- 


cident 


A second Isbrandtsen ship was shelled on November 


28. In reply to a demand by the company that the 
Secretary 


Acheson continued to insist that United States ships 


State Department take effective action, 


must enter Chinese waters at ther own risk. The 
Secretary also made it clear that despite the fact that 
the United States did not recognize the legality of the 
closure of the port of Shanghai and that the pursuit 
or arrest of a United States ship upon the high seas 
was a violation of the legal nghts of the United States, 
his government did not intend to demand observanc: 
of its rights, in this instance, to the letter. The United 
States protested formally to the Chinese government on 
December 2, 1949, noting that “the action of the 
Chinese naval vessel in indiscriminately and wantonly 
firing on an American flagship and thus endangering 
Amercan hves was unjustified and contrary to the 


law and practice of nations.” This protest was rejected 
by the Chinese, Foren Miniter Yeh warning that the 


United States blockade runners would suffer the conse- 


22 Department of State Buileten, July 11, 1949, p 3% 
23 All material relating to ewents of the past caught mooths 


has been taten from the New Tomes 


quences if they made any attempt to evade the Na- 
tonalist warships 

The degree of effectiveness of the port-closure be- 
came apparent early in December when two large 
British shipping concerns announced that their efforts 
to run the blockade had been temporarily suspended 
The concerns felt that trade through the blockade of all 
ports from Shanghai south was not worth the delay 
and the risk. Shipping companies of other European 
countries were having similar trouble, and only the 
faster and sturdier Isbrandtsen ships were managing to 
Although 
northern ports, such as Tientsin, were unpatrolied, and 


make their way into and out of Shanghai 


trade through them was growing, there seemed to be 
a growing suspicion that perhaps the closure of ports, 
at least from Shanghai south, had become effective 
Admiral ©. C. Badger, in an interview late in Noverm- 
ber, stated that the Nationalist navy was “perfectly 
competent to maintain the blockade.”** Shipping cir- 
cles in Hongkong were beginning to feel that the 
United States’ policy of not interfering with the block- 
ade “virtually gave the green light to the Chinese Navy 
in the enforcement of the port closing.” The United 
States, itself, on December 17, issued a warning to all 
shipping lines and ship's masters that “the port of 
Shanghai and its approaches constitute a zone of 
danger and that conditions in it are such as to render 
this area extremely hazardous to shipping. In view of 
this situation, it is obvious that American lives and 
property should not be exposed tc such risks and al! 
masters of American flagships are warned accordingly.” 
Subsequent announcements that the waters adjacent 
to the port of Shanghai were rumored to have been 
mined and the Scate Department's directive that United 
States vessels were torbudden to enter such waters would 
tend to confirm the view that this government has 
recognized, at least implicitly, the effectiveness of the 
Nationalist port-closure 

One may ask at this point: if it is true that the 
United States has tacitly admitted the effectiveness of 
the enforcement of the Chinese port-closure decree 
what are the legal implications involved? An unreal- 
istic approach, based solely upon the clawical tenets 


of international law, might well lead to a number of 


interesting, but equally unrealistic, conclusions. It is 
posuble, for instance, to argue that the admission by the 
United States that the Chinese port-closure is effective 
is tantamount to an implied declaration of neutrality 
as regards the Chinese civil war,” on the ground that an 


admission of effectiveness means a ree ognition of the 
24 Ithaca Journal, November 30, 1949 
23 Is Preadent 


Janwary 5 announcement concerning Formosa was nothing 


be argued that Truman's 


morr or les than a declaration of neutrality 
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belligerency of the contestants (as was suggested in 
the Light case). 

Such a conclusion would seem to be highly academic. 
In the classical days of international law, it i» con- 
ceivable that an international court or arbitral tribunal 
might have rendered such a decision. In recent years, 
however, international law, especially the law of war 
and law of neutrality, has been in such a state of 
chaos that foreign offices need no longer be concerned 
as to whether or not their actions in matters of this sort 
conform to what were once acerpted legal rules. I, 
despite its recent announcements concerning the Chi- 
nese government's port-closure decree, the United 
States should continue to maintain that the port- 
closure is illegal, it is doubtful that its postion could, or 
would, be challenged. 

We may seem to be on firmer ground if we turn to 
the question as to the legality of the shelling of the 
Isbrandtsen vessels, and the obvious corollary: who 
can be held responsible for damage incurred should the 
shelling prove to be illegal? An attack upon a foreign 
vessel on the high seas by a parent government not in 
possession of belligerent rights would clearly be illegal, 
and a claim for damages suffered under such conditions 
would probably be allowed. Similarly, an attack upon 
a foreign vessel within the territorial waters of a parent 
government effectively enforcing a “port-closure” would 
also be illegal, unless it could be shown, as Padelford 
suggests, that the foreign vessel was attempting to evade 
the gunboat enforcing the decree (see above). In the 
case of the Isbrandtsen ships, in order to prove the 
illegality of the Chinese act, the claimant would have 
to show: 

1. that the “port<losure” had not been recognized 
as being in effect by the United States; or if it had, 

2. that the United Stites vessel had not attempted 
to evade the Chinese gunboat and that the said gun- 
boat had “wantonly and unjustifiably” fired upon it 


Question of Claims 

Assuming for a moment that prima facie evidence 
suggested the existence of a valid claim, ie. that the 
shelling of an Isbrandtsen vessel was illegal in terms 
of international law: against whom could this claim 
be brought should the govermment of Chiang Kai-shek 
disappear’ According to E. M. Borchard: “In the event 
of a successful revolution the government created .. . 
is liable for the acts of the revolutionists as well as 
for those of the titular government it has replaced."” 
in the case under consideration, the “government 


26 The recent shelling of the Flying Arrow would sem 
to be a case in point. See New York Times, January 10, 1950 

27? Borchard, Diplomate Protection of Citizens Abroad 
New York, 1925), p. 241 
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created” would be, af course, the People's Republic of 
China. 


Here, once again, we enter the realm of unreality Al- 
though in tadisonal terms of snternavonal law Bor- 


legal or illegal, of the government of Chiang Kai-shek. 
As a matter of fact, the whole theory of governmental 
succession, for years a cornerstone of international law, 
in at least one instance has been rejected completely 
The Soviet Union has unplied, in the years following 
the October Revolution, that where a change in gov 
ermment has wrought a trandormauon of cataclysmic 
proportions, the succeeding government is not a new 
government at all but rather an cnurely new state.” 
There is, of course, no generally accepted rule of state 
succession, 


A Puzzle in Foreign Reletions 

It is at this poent that the United States, as a mem- 
ber of the community of nations, is faced with a very 
real problem. Many of the tradivonal rules of interne- 
tional law, which in earlier years provided the conduct 
of international affairs with a certain degree of predic- 
tability, no longer are observed. In the midst of the 
present world-wide ideological conflict, diplomats and 
foreign offices can no longer be reasonably certain thet 
a given state in a given situation will conduct its foreign 
relations in a given manner, The diplomat of 
years ago would have looked with consternation upon 
the imprisonment and tnal of Angus Ward. Secretary 
Acheson's refusal to demand observance of United 
States nights as regards the shelling of an American 
merchantinan would have been considered incredible 
International law holds that a successful revolutionary 
government is bound to respect coutracts and treaties 
entered into between the former government and 
foreign states. Yet the Communist government of China 
has made it clear that it does not intend to be bound by 
such contracts and treatics. 

Thus the predictability which once characteriaed the 
conduct of relations between states no longer exists, 
at least in the relations between Communist and non- 
Communist states. With reference to China, traditional 
rules of international law no longer provide a stable 
framework within which United States policy can 
operate. The dangers in such a situation are manifold, 
and statesmanshup of the highest quality will be re- 


20 P. M. Brown, “The Recegsition of the Government of 
the Union of Sewiet Socialist Republics,” American Journal 
of International Law, April 1933. pp. 291.292 


doubtful that the Communist government of China 
would accept international responsitality for any act, 
| 
| 
quired to Gevise 4 poucy Capadle of being unpiermcnt 
in such an atmosphere of legal uncertainty 
950 


The Future of French India 


Paris and New Delhi are negotiating the future status of small French settle- 
ments in India. So far the procedure hes not been altogether smooth. 


BY RUSSELL H. FIFIELD 


|" AN Attmess to the Indian parliament on February 
11, 1949, Prime Minister Jawaharlal Nehru stated 
“We believe that for a variety of reasons it is natural 
and proper that all foreign possessions in India should 
be united with India. We propose to give effect to this 
policy through friendly discussions with the powers con- 
cerned.” This statement expressed the official attitude 
of the Indian government toward the anall French and 
Portuguese possessions scattered over the territory of the 
newly independent nation. With the emergence of India 
as 4 sovereign state within the British Commonwealth, 
many Indians had assumed that France would relin- 
quish her powessions at an early date. Nevertheless she 
has been rather slow in approaching the problem 
Under present conditions these possessions contribute 
little to the economic welfare of their mother country 
Although 


it is by no means an important economix 


Pondichéry is located on the cast coast, 
outpost of 
India comparable to the British crown colony of Hong- 
kong on the coast of China 
the efforts of France and Portugal to retain their set- 


tlements in India appears to be national prestige. The 


The chief reason behind 


bulk of the population of the settlements, however, is 
Indian, and the magnet of an independent India is 
strong 


Extent of French Areas 


The French areas concerned in current negotiations 
between New Delhi and Paris are remnants of the 
These settlements 


Karikal, and 


total only 196 square miles. All of ‘them have 


former French empire in India 
Pondichéry 
Mahé 


coustal locations except Chandernagore, a suburb of 


Chandernagore, Yanaon, 


Caleutta and completely surrounded by Indian territory 
The total population of French India in 1948 was 
332,045, less than 2,000 of whom were European French 
Pondichéry had a population of 222,572, Chandernagore 
44.786, Karikal 40.541, Mahé 18,293 
853. The colonies are dependent upon India for food 


coal, and cotten 


and Yanaon 


Pondichéry, located on the cast coast 122 miles south 


of Madras, is the capital and most important settlement 


Mr Fifield is Associate Professor of Political Science at the 
Uniweruty of Michwan 


| A note by Profesor Fifield on the current status of 


Portuguese India will appear in a forthcoming sue 


62 


of French India. Founded by the French in 1674 and 
finally restored to them in 1814, it knew both Dutch and 
British rule in the course of colonial wars. After its final 
return to the French its suburbs were divided into en- 
claves in order to leave strategic areas in British control 

All the settlements of French India now have clected 
municipal councils. French India is pari of the French 
Union and sends one representative to the Assembly of 
the French Union, two to the Council of the Republic, 
and one to the National Assembly in Pans. In view of 
possible territorial changes in French India, Article 27 
of the new French Constitution is significant. According 
to this article, treaties “that involve the cession, exchange 
or addition of territories shal! not become final until 
they have been ratified by a legislative act” and “no 
cession, no exchange and no addition of territory shall 
be valid without the consent of the populations con- 
cerned.” 

Negotiations between the French and Indian govern- 
ments over the future of French India have been pro- 
longed and often stormy. After discussions between the 
two governments in New Delhi, a declaration was made 
in the National Assembly of France on June 8, 1948 
setting forth the principles along which the peoples of 
French India would determine their future. This decla- 
ration stated that “Their decision will be taken by 
means of free and sincere consultation, the particulars of 
which will be fixed in agreement with the elected muni- 
cipal councils of each of these establishments and at a 
date which will be fixed according to their indications 
The results of this consultation will hold good for each of 
the five establishments separately and not globally for 
the whole.” 

The French Ambassador in New Delhi wrote to Pime 
Minister Nehru on June 29, 1948 that 


The date of the consultation will be fixed for Chandernagore 
by the municipal assembly of a [that] [ree town; for the 
four other establishments by their municipal councils grouped 
in one single assembly. To this end these municipal assemblies 
will be entirely renewed and new elections will be held at dates 
to be fixed as soon as possible 


Prime Minister Nehru replied to the Ambassador on 
the same day that 


My Government note with satisfaction that the principles 
embodied in the Declaration (made in the French National 
Amermbly on June 8, 1948) are in agreement with their own 
view that the future of French establishments in India should 
be determined at the earliest opportunity in accordance with 
the freely expressed desive of their inhabixants My 
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Gevernment cordially share the French 

that the referendum by which the people of F 

to be consulted should ty held im an atmosphere free 
passion or hatred and without application of internal or ex- 
ternal pressure 


Municipal elections were sheduled for October 24, 


French refused a request from the New Delhi govern- 
ment that Indian observers be stationed in the muni- 
cipalities, but assured the Indian government that the 
French authorities were ordered to maintain “com- 
plete neutrality.” Rioting broke out in Mahé on October 
22 and the French temporarily lost control of the city. 
The French Commissioner attributed the rioting to the 
“external pressure” of the Indian Congress party. The 
Indian authorities, however, denied that their nationals 
participated in the disturbance. Because municipal rec- 
ords were destroyed in Mahé, voting was temporarily 
postponed in that colony; but elections in Pondichéry, 
Yanaon, and Karikal were held as planned. Pro-French 
candidates of the Socialist Party won majorities in the 
voting in all these establishments. Dr. P. Subbaroyan, 
Indian Congress party leader, called the election “high- 
ly undemocratic.” 

On March 21, 1949, the elected municipal councils 
of Pondichéry, Yanaon, Karikal, and Mahé met in 
Pondichéry and unanimously agreed that a referendum 
should be held on December 11 to determine the future 
sovereignty of the establishments. It was agreed that if 
they voted to change their allegiance they must have a 
guarantee of “complete autonomy” for a thirty-year 
transitional period. 

Customs Di 

A few days later the wartime customs union between 
India and the French settlements came to an end and 
a permit system replaced the once unrestricted travel 
between India and the French colonies. Under the 
previous agreement French India had been exempted 
from the export and import regulations in force in India 
against foreign states; customs duties on imports into 
and exports from French India to countries other than 
India were collected by the Indian government, in ex- 
change for which French India received $195,000 an- 
nually. But beginning April 1, 1949, a customs cordon 
was placed around French India, the establishments paid 
the regular Indian duties, the free transit of goods 
ended, and no subsidy was paid by the Indian govern- 
ment. The economic dependence of French India upon 
India proper became a weapon for the New Delhi gov- 
ernment. India claimed that she was willing to continue 
the former customs agreement for a short time but that 
she could not accept certain modifications desired by 

MARCH 22, 1950 


After French charges of an coconomic blockade, Mr. 
A. Menon, Joint Secretary of the Ministry of Ex- 
ternal! Affairs, visited Pondichéry to review the economic 
ituation. He reported on June 6 that the difficulties 


in transit between Pondichéry and Karikal by rail were 
exempted from customs duties and import and export 


said he was pleased with the relaxation of controls 

The customs controversy was related to the decision 
of the French government in May 1949 to as. Dr. Jose 
G. Guerrero, Vice President of the International Court 
of Justice, to name neutral observers for the plebiscites 
in French India. Dr. Guerrero agreed to act in his per- 
sonal capacity, apparently following a precedent set by 
ene of the officers of the court who appointed observers 
for the postwar plebiscite held in certain Italian Alpine 
areas. Dr. Guerrero was to name six observers and six 
alternates, but two men, Holger Andersen of Denmark 
and Rudolfo B. Castro of El Salvador, were selected 
to go immediately to French India to investigate charges 
that Indian economic pressure might make the plebiscite 
unfair, Although a French diplomat in New Delhi 
claimed that France was under no obligation to inforre 
India of every step preliminary to the referendum, or 
even to have neutral observers present, it was announced 
that India had been informed of these steps. 

On May 30, however, a spokeenan for the Indian 
Ministry of External Affairs stated that the results of 
the plebiscites might be disregarded by India if they 
were held under unacceptable conditions. He accused 
the French of violating the June 1948 agreement on 
such conditions, of neglecting to answer Indian requests 
for information, and of accepting two neutral observers 
without consulting India on their appointments, He 
went so far as to state that an adverse vote now in the 
establishments “would not mean that the subject is 
closed forever.” At the same time he declared that the 
French settlements voting to join India would not 
be merged with any neighboring province contrary to 
public desire and that India was willing that they 
should remain autonomous for some time. 
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from the new customs control 
1948 in Pondichéry, Mahé, Yanaon, and Karikal in ac- imposed by the new customs regulatons had been exag- 
cordance with the general Indian-F rench agreement on gerated| but he recommended certain changes Under 
the future of the settlements. Before the elections the the new arrangements, accepted by the Indian govern- 
ment on June 11, all goods going to Pondichéry and 
Karikal for which contracts had been made before 
April | were exempted from the new regulanons; goods 
moving between the enclaves of Pondichéry were ex- 
empted from import and export regulations and 
customs duties, subject only to minor safeguards; goods 
regulations if under a customs seal, and no identity cer- 
tificates were necessary for persons traveling between the y 
enclaves of Pondichéry. The French Commissioner 


Four days later another Indian government spokes- 
man attacked the idea that the future of the French 
settlements was a purely domestic matter for France 
He asserted that the carlier agreement between Paris 
and New Delhi on the subject of the plebiscite made 
such a concept “untenable.” Indian circles charged that 
the observers appointed by the Vice President of the 
International Court had received “totally extraneous 
functions to perform which have nothing to do with 
the referendum.” It was also stated that appointing 
plebiscite observers was sot part of the defined func- 
tions of the International Court 

Later in June 1949 New Delhi and Paris reached a 
compromise on certain aspects of the controversy. As al- 
ready noted, India took steps to modify the customs 
regulations that had allegedly caused economic hardship 
to the French settlements. France, for her part, agreed 
that the names of twelve persons selected by Dr. Guer- 
rero to serve as observers would be submitted to India 
for consideration, and that the Paris and New Delhi 
governments would jointly choose six. As the plebiscite 
in Chandernagore had been set for June 19, the two 
observers already selected at the request of France would 
observe the voting in that municipality. 

Municipal elections in Chandernagore in September 
1948 had installed a strongly pro-Indian government. In 
April 1949 the Municipal Assembly of the enclave de- 
clared in favor of merger with India, considering a 
referendum unnecessary. The French rejected this pro- 
cedure and Chandernagore opposed a French suggestion 
that the referendum be postponed to December. Shortly 
before June 19, when the referendum was scheduled, the 
Municipal Assembly of the enclave sent a telegram to the 
President of France expressing “apprehension that the 
forthcoming referendum on the future of the town may 
not be free and fair” but that the plebiscite would be 
held anyway “under protest.” The decision to join 
India was definite-—7,465 to 114. Voting conditions were 
quiet; the local police force was strengthened by a 
contingent from Pondichéry, and police pickets were 
stationed by the West Bengal government at the en- 
trances to the locality 

On August 14, 1949, the second anniversary of the 
independence of India, France transferred Chander- 
nagore on a de facto basis to the Union of India. De jure 
sovereignty, of course, awaited a treaty between France 
and India. Prime Minister Nehru’s message to Chander- 
nagore was significant. He welcomed the people of the 
settlement “as partners in the disciplined liberty of a 
great country and in the great tasks that confront us” 
and he stated that the process of change in the mune 
cipality was “made inevitable by reasons of history, 
geography, culture and the spirit of the times.” 

The referendum decisions to be made by the other 
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French settlements in India are by no means certain. 
They are not landlocked as is Chandernagore, and the 
Socialist Party operating in them has close ties with 
France. Considering this situation, the French Am- 
basador to India on July 31, 1949 made an “unofficial” 
suggestion that France and India “might jointly guar- 
antee the autonomy of the new state [French India}, 
which would have a connection with the French as well 
as Indian Union and have representatives both in the 
Paris and New Dethi assemblies.” Under such an agree- 
ment, the Ambassador said, it was “immaterial to the 
French government whether the referendum shall take 
place or not.” It is important to note in this connection 
that France has already offered Pondichéry the status of 
an associated state, having “free autonomy” in the 
French Union. India, however, did not approve of the 
solution presented by the French Ambassador. 

The referendum date for the rest of French India, 
originally set for December 11, 1949, was afterward 
postponed until February 15, 1950. India announced 
that she was willing to accept the postponement provid- 
ing it facilitated the working out of a satisfactory 
referendum procedure with the Paris government. Since 
that time further difficulties have arisen, and the future 
of the four settlements remains undetermined to date. 

It is problematical whether or not, in the long run, 
the economic status of the Indians of French India 
would be better under the New Delhi regime. The 
answer would be closely related to the economic develop- 
ment of India and to the colonial policies of Paris. But 
the emergence of India as an independent state of 
major proportions in southern Asia is certain to eclipse 
the old outposts of European empire. Sooner or later the 
remnants of empire in the subcontinent will be absorbed 
by their great neighbor. The world can only hope that 
the process will work by negotiation and not by force. 
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